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Abstract

The concept of the family as conceived after the second world war, has changed
dramaticdly. It is not my intention to question the excelence of these changes, but
redity is stubborn and continues to point out to legidators that what laws reflect is not
redity; even if they did, changes take place so quickly that regulations do not keep up
with redity for long.

One of the most obvious aspects of this evolution is Hill the need to offer a
regulation to same-sex couples who have decided to make it known that they live
together. Based on this option, what should legidators do? Should they offer them the
posshility of marriage? Should they be offered another solution, since they cannot be
technicaly spesking, married? If marriage is not findly dlowed for same-sex couples, a
new question will aise is this dtuaion contrary to aticle 20 of the EU Human Rights
Charter, which provides that dl persons are equa under the law?

If we wish to refer solely to the homosexua parent, the consderation related
only to mariage would be incorrect, snce it only focuses the problem on the right to
marriage for these couples, and there are other more complex issues, which do not only
refer to the way the same-sex rdaionship is organised, but the matter affects other
areas, such as the reationships they have or may have with third parties, such as minors.
And thisis the matter which | will try to andysein this paper.

The issue must be focused on two relaed issued: adoption by a homosexud
couple and the cugtody of the children that two people of the same sex who are living
together may have, whether from a previous marriage or as a consequence of artificid
insemination. There are two principles involved: firs, the best interes of children,
adways mentioned as the basis of the court ruling, athough its precise content is never
fully developed. Secondly, a hypotheticd right to adopt, which is an argument
congtantly used by homosexua groups. These are the two man principles used as a
bass of this paper. To focus the debate | must say that when spesking of homosexud
parents | include dl those dtuaions in which minors or legdly incompetent persons are
under the care of a same-sex couple or a homosexud person. Therefore | exclude the
debate about whether or not a right exists for gays or lesbians to get married. These
issues cannot be mixed, snce we are refaring to family matters, and family does not
equa marriage, even though this fill isthe mogt usud of forming afamily.



In this paper | will analyse three issues.

i)

i)

adoption by homosexuds, making a disinction between different cases,
such as joint adoption by both members of the couple, whether they are
married or not, step-parent adoption and single adoption, ie adoption by
one person only, regardless of their sexua orientation.

cusody of the children from a previous mariage or from a previous
relationship.

assisted reproduction trestments.



