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Children’s Well-Being And Bulgarian Family Law

?. Introduction

The term “wel-being” (wdl-being) is a legd concept in Bulgarian family law.
Thus, for ingtance, Article 18 of the Family Code (FC) dipulates that spouses shall
provide for the well-being of the family. Should we open the Dictionary of Bulgarian,
we will find that the tem “wdl-being” means “a happy and peaceful life without
financial hardships, good living status, but also a life related to success and fulfilment;
welfare” (A Dictionary of Bulgarian, BAS, 1977, vol. ?, p. 633). It is exatly in this
broader living context in which we have to undersand the Stuation to be assessed and
provided to our children, providing care and undertaking measures in ther interest. This
concept is broader than the concept of welfare, which means ‘good living status, good
fortune, and wedth” (Dictionary, p. 642). Definitely, children have to be provided with
good living conditions, but this is not enough. Well-being has to be interpreted as the
right of the child to a certan and growing living sandard, but aso as the provison of
al conditions for hisher devdopment as a person. This treatment is implicit in the
regulation of the parents-children reations in the Bulgarian Family Code, and dso in
the Child Protection Act (CPA). They use some broader wordings to express the
relation owed by the parents to the children and their responshility for their welfare, for
which the public and the state provide support (Articles 2, 4 and especidly Article 5 of
the FC; Article 1, Article 2, Article 3, item 3, Article 10, para 1 CPA). Well-being is the
cregting of a living environment for the norma physcd, mentd, mord and socid
development of children, as stated in Article 10, para 2, CPA.

3. The dl-round approach and guidance for parentd responsbility has been
expressed in the Act by the much more frequent use of the term “protection”, which aso



has much richer implications. There is no generd definition of the term “protection” in
Bulgarian family law. In 8 1, item 1 of the Supplementary Provison of the CPA, its
normative content is identified as a “sysem of legd, adminidrative and other measures
to guarantee the rights of each child’. This definition does not cover everything, which a
family can provide, but is redricted within the frame of action of the dae child
protection authorities under this Act and the inditutions carrying out activities in the
interest of children.

?7?. Legidation Review

1. The Republic of Bulgaria has a deveoped system of legidative regulations
with regard to reations in the family and the care of children. It is founded on particular
principles, expresdy worded and reinforced in the regulations.

These principles have been defined immediately after 1944-1945. They acquired
an ovedl effect and confirmation within the UN Dedadion of Human Rights as well
as in other internationd treaties. These have been expresdy mentioned in Article 3 of
the Family Code. Some of them have been promoted as condtitutiona principles.

Protection of marriage and the family by the state and society;

Equality of persons (children) from the two sexes,

Equdlity of children born within and outside the marriage;

Equdlity of biologica and adopted children;

Equd rights and responghilities of men and women in mariage with regard to
children;

Respect for the persondity of each family member;

Care and support between family members.

Specific trestment of child protection is provided by the CPA. This law is the
bass for deriving the key gipulation for the rearing of the child in a family environment
According to Article 8 1, item 2 of the Supplementary Provison of the CPA it covers
both the family, the grandparents, the child's rdations and the fodter family, with which
the child is placed (the placement is caried out by an adminidraive and judicid
procedure).

2. The governing provisons for the devedopment of family law in Bulgaia ae
Articles 14, 46 and 47 of the Conditution of the Republic of Bulgaria, which contain the
following fundamenta presumptions



Protection of the family, motherhood and children, as wel as protection of the
persons | eft without the care of their relations;

The assgnment of the rearing and educetion of the children until full age (18
years according to Article 1 of the Act on the Pearsons and the Family - APF),
irrespective of ther origin within or outside the family as the right and the respongbility
of their parents;

Support by the state and specid protection for mothers through socid support;

Redriction or waiving of parenta rights only under the terms and procedures
dipulated by the law (the fully developed regulatory framework of parenta rights
walving is contained in Article 74 et seq. of the FC, whereby specific provisions are set
forth inthe CPA).

These provisons have to be referred dso to the provisons of the Conditution
regarding marriage:

Recognition of the legd effect only of the mundane, non-reigious mariage (the
church rite bears no legdl effect);

The voluntary nature of the marital union between aman and awoman.

The Conditution of the Republic of Bulgaria pursuant to the latest revison,
promulgated in the State Gazette, no. 18 of 25.02.2005 paves the way for the
accelerated adoption of legidation, including with regard to settling family reations and
providing better protection for children.

3. Family relations are settled by the Family Code, adopted in 1985.

It was revised in 1992 in order to be purged of dl ideologicd suggestions,
typicd for the totditarian regime in the sdttling of socid rdations. This dso has its legd
Subgtantiation in § 3, para 1 and 2 of the Trandtory and Conclusve Provisons of the
Condtitution. Under the new socia conditions, reingatement was made of the right to
support for full-age schooling children by their parents, which was sa forth in the firgt
FC of 1968. The Family Code was also revised during 2003. A radical reform was
caried out in the inditute of adoption (SG, no. 63 of 2003). It ams at attaining
compliance with the requirements of the Convention for the Protection of Children and
Cooperation in respect of Inter-country Adoption, ratified by the Republic of Bulgaria,
SG, no. 16 of 12/02/2002).

4. In 2000, the Child Protection Act was adopted (SG, no. 48 of 13.06.2000).
The Act was revised and amended in 2003 (SG, no. 36 of 2003).



5. As early as 1991 the Republic of Bulgaria became a party to the Convention
on the Rights of the Child (ratified by the Great Nationd Assembly, Decison of the
Great Nationa Assembly dated 11.04.1991, SG, no. 32 of 1991, text, SG, no. 55/1991).
This is a fact of key importance for the development of the legidation in the area of
children’s rights and the protection of ther interests. Here we will dso have to make
reference to the Act on the Rdtification of the Hague Convention on the Civil Aspects of
Internationa Child Abduction (SG, no. 20 of 2003), the Act on the Rétification of the
Luxemburg Convention on the Exercise of Parenta Rights and the Recovery of Parentd
Rights (SG, no. 21 of 2003) and the relevant revisons and amendments of the Civil
Procedural Code ensuring the implementation of the provisons of the Conventions (SG,
no. 84 of 23.09.2003).

These ratifications raised especidly acutely the issue of drafting a new Family
Code. The Draft was prepared by the Council of Ministers and adopted a the first
reading by the 38" Nationd Assembly in 1999. It was not placed on the legidative
agenda of the 39" Nationd Assembly. It only adopted an Act on the Revison and
Amendment of the Family Code (the said revisons of adoption, as wel as some new
provisons regarding origin). It could be expected that a new Family Code will be
adopted by the 40" National Assembly.

The Nationa Assembly adopted on 22 March, 2005, at the first reading, a Draft
of an International Private Law Code. In 1999, an Act on Civil Regisration was
adopted. This Act amends the multiply revised provisons of the Act on the Persons and
the Family of 1949 with regad to the daus of physcd persons and contans
regulations with regard to origin, adoption, marriage and permanent residence.

The Republic of Bulgaia has adopted an Act for Protection aganst
Discrimination (SG, no. 86 of 30.09.2003). Recently, the Nationd Assembly aso
adopted an Act for Protection Againgt Domestic Violence (SG, no. 17 of 2005).

This entire systlem of new laws to which we dso have to refer the numerous acts
of socid legidation is intended to respond to new socid redities and provide a better
protection to children’'s fundamenta rights A grester parentd responghility is
dipulated and, aso, some more effective protection measures, a broader and better
judicid defence.

From the procedura perspective, a worthy achievement of Bulgarian family law
are the provisons of Article 15 of the CPA for the participation of children in d judicid
and adminidrative proceedings affecting ther rights and legd interests. The fully



developed legd regulation of the issue can very wdl be placed in the sysem for the
protection of civil rights and demondrates a high degree of public concern and
effectiveness.

???. Future Legidation

1. As a rule family law is a consarvative dement of the legidaive sysem. The
sharp, revolutionary changes are comparatively rare and are related to a specific socid
recongtruction. However, this does not exclude the changes in legd provisons, the
edablishment of new modds of legidative regulaion, induding under the influence of
the rdations of possesson and the recognition and establishment of fundamental rights.
The recent decades saw an exceptiond dynamism in the settling of family rdations
which found an expresson in the foundation of new principles, which the internationd
community promotes as priorities and which have to be caried out within the current
legidation of the dates adopting them. For Bulgaria this is a way of responding to a
socid need and fulfilling its commitments with regard to the edablishment and the
development of the civil society.

2. The change in domedic family law does not cdl for a change in the
principles of the Conditution of the Republic of Bulgaria which form the foundation of
the Family Code. The very Conditution, however, which, now, with reference to
Bulgarids accesson to the EU is the object of examinaion and revison, could date
additiondl things with regard to family reaions It will affect the Stuation of children
and will have an impact on the deveopment of the legidation. In this respect, severd
ideas of new congtitutiona provisons could be discussed:

The entry of the right to mariage and family to each person. It has been
expressy recognised by the European Convention on Human Rights and Fundamentd
Freedoms (Article 12).

In compliance with the Convention on the Rights of the Child, the text of Article
47 of the Conditution should dipulate not only the right and the obligation, but dso the
responsbility of the parents for the development of the children as free citizens in a free
civil society.

In line with the Convention on the Rights of the Child (Artide 7) and the
fulfilment of the commitments of the Republic of Bulgaria as a party to this Convention,
an insartion should be made of the right of each child to know their mother and father of
origin and mantan contact with them. As ealy as 1968, the firsd Family Code
expresdy sdtled, by an avant-garde decison, the effect of the presumption of



faherhood in the case of an invitro fertilisation with the use of another’s genetic
materid. A new revison of Articde 46 of the Conditution, which reflected the new
perspective with regard to the possible subjects of marita law, as well as the form of the
marriage (homosexud marriage; sgnificance of reigions marriage, etc.).

3. There ae two chdlenges to family law. Response to them needs not
necessarily be related to the adoption of anew Family Code. These challenges are:

The settling of a new type of property reaions between the spouses — the
edtablishment of anew regime of marital property management;

Recognition by law of cohabitation de facto and settling some of its effects.

4. 1t is necessay to make an overdl reshaping of the property relations between
the spouses.

5. In terms of the second aspect, a legd settling is required so as the legd
sttling would correspond to the factud. The number of actud cohabitations of a men
and women is growing condantly. In 1989, the number of marriages was 63 263, in
1995, 36 795, in 2002 — 29 218. the children born outsde marriage in 1995 conditute
25,8 per cent of al hirths, in 2002, 42,9 per cent, and currently, the rate is amounting to
nearly 50 per cent.

During the time of the totditarian regime, the dttitude to cohabitation de facto
was definitdy negaive, and crimind liability was dipulated in the case of abandoning
the maritd family (Article 180 Crimind Code, until 1991). After the politicd change of
1989, due to various objective socia reasons, this phenomenon marked a boom, and it is
aso an expresson of persond freedom in our society, a reaction to the isolated and
limited life of the individuad and readiness for choosing the dternative, readiness to
exercise thar right to choose in the settlement of their family. The cohabitation between
aman and awoman is dready the norm in socid relations.

How will family law respond to this Stuation of growing factud habitation? It is
not enough to declare tolerance to the individud’s choice: cohabitation or marriage.
Family lav must recognise factud cohabitation as grounds for the origination of a
family.

6. The stting up of a family through factud cohabitation has aways cdled for
the solving of two matters

The fird is the admisshility for the exigence of the non-maritd spousd
relaionship.

It is solved based on socia practice.



The second: settling the consequences of the established cohabitation de facto.

It may find solution only in the framework of law. It depends on the law, as to
what legad consequences would be associated with the cohabitation de facto. These
questions do not have reference to family law only, but, it is definitely expected to have
asay onthe matter.

Until recently, Bulgarian law had no legdly established term for the cohabitation
of a man and a woman as spouses. We can dready say that, within a law, which can be
rlevant to the reations in the family, the term “factua spousd cohabitation” has been
introduced. This is the Act for Protection Againg Domedic Violence, which was
adopted by the 39" National Assembly, SG, no. 17 of 2005.

For the needs of the law, it is necessary to provide substantiation and a definition
of the cohabitation de facto, which would cover its substantia fegtures. It has to reed:
“Cohabitation de factois a non-formd, voluntary, lasting persond union for the mutud
life of a man and a womean, based on ther free common will for cohabitation in a family
COMMUNIoN as SPoUses.”

The fedures identified in the definition shdl form the foundation, which will
provide the legd regulation of those consequences of cohabitation de facto, the
regulation of which is percelved by legidators as gppropriate and socidly judifiable.

7. The areas in which the recognition of cohabitation de facto isimportant are:

Property relations — the right to property and the opportunity for each of the
partnersto useit;

The redions of the partners with third parties with regard to the maintenance
and the provision of their mutud life

The datus of the children born to ther parents in the cohabitation de facto in
their best interest.

It has to be admitted that the partners in cohabitation de facto may use the
gened formulations of civil law for sdtling their reations, because these are options
recognised for dl citizens irrespective of ther maritd datus. Therefore, it is
presumable that such a treatment is undisputable. However, here we face the serious
problem: the opportunity of utilisng freedom and contractua autonomy.

8. Cohabitation de facto poses a number of important questions with regard to

the children born in a non-maritd communion:

Origin



9. The issue rased mogt acutely and one predetermining the solution to other
issuesisthat of the children’s origin, and mostly, the identification of fatherhood.

Wheat isthe current Situation?

Legd <olutions have evolved dgnificantly in the aspect of origin recognition
from the father and the consstent enforcement of equdity between children born insde
and outside the marriage. Equality, irrespective of origin, is the achievement of the 20
century. With the Ordinance-Act on Marriage as of 12 May, 1945, the equality of
children born in the marriage and outside the marriage has been recognised (Article 26,
para 3). Equdity has been codified in the three Bulgarian conditutions — of 1947, of
1971 and of 1991. On that foundation, dl family lavs — the APF of 1949, the FC of
1968 and the currently effective FC of 1985 provide for the freedom of establishing the
origin and the equd rights of children.

Under the effective law, as wel as pursuant to the preceding regulations, a child
can be recognised as own, voluntarily, by each of the parents by an act of ownership.
The ownership following the revison of the FC in 2003 was recognised for the
ubjective right of the parent. The origin from the father can be edablished by a
judiciary procedure. The mother and the child have a right to file a dam (Article 41
FC). The fact of a child being born to the parents in cohabitation de facto, has no
ggnificant impact on the subgtance of the procedure. Cohabitation has not been
assgned any specid legd sSgnificance, and the plaintiff is not provided with relieves in
proving the origin. Therefore, the ideas, which can be developed to respond to the
interest of the child of having an edtablished paternity, shal be reduced as a whole to
the establishment of asmple procedure of origin identification.

Mariage only identifies the method for edtablishing faherhood: this is the
presumption under Article 32 of the FC. For children born outsde the marriage,
fatherhood can be established by ownership or aclaim of fatherhood.

Parental Rights

In cohabitation de facto parents live together and by mutua consent decide on
al matters regarding the upbringing of their children and exercise ther parenta rights
only in ther interest, as in maritd communion (Article 71, para 1, FC). Upon the
termination of such cohabitation, the problem arises as to where the children would live
and who will exercise parentd rights? However, in the effective law, there is no
comprehensve treatment of parentd rights exercise, as is the case of divorce trestment
(Article 106, paral FC).



Provided this incompleteness of the regulations on the voluntary establishment
of origin, both in theory, and in practice it is accepted in proceedings under Article 71,
para 2 FC, Article 106 FC is gpplied, just as for the cases of judicid establishment of
the origin from the mother or the father (Article 40 and 41 FC) the makes an express
reference thereto. However, an express trestment is required, and this need is becoming
more and more acute.

In case that any potential regulation assumes the idea of the admisshility of the
partnership contract between the man and the woman, living in cohabitation de facto, it
is possible to adopt a legd solution, dlowing for the partners to settle the tatus of thar
children.

A specific issue arises: will it be possble for te voluntary satement made in the
contract tha the children’s origin is from the partners in cohabitation, to be recognised
as ownership and have the effect of ownership. Such clause de lege lata would have no
legd meaning, but it has to be consdered de lege ferenda whether this option would not
best guarantee the interests of the children.

Support /Alimony

As far as children’s support is concerned, the obligation of the parents and is not
dependant on whether the parents are in marriage, whether they live separately, or are in
factud cohabitation. Where there is no voluntary fulfilment of such obligation, the
child, through ther legd representative (if he/she is a minor) or through custodia
assigance (if underage), may dways clam tha the parent is sued to pay the dimony.
The collection of the dimony is ensured by a number of guarantees and privileges and
the opportunity of carying out a forceful execution. By the revison of the Civil
Procedura Code, SG, no. 64 of 1999, which crested a new Chapter Twelve “7’
Summary Proceedings, in Article 1267, para 1, b. “€’ the cdams for dimony and its
increase have been dated as summary proceedings. However, the subgtantive legd
regulations of children support needs improvements. It is not merely incongdent with
the principles of family lawv set forth in the Conditution and the Family Code, but it is
aso in contradiction with Article 27 of the Convention on the Rights of the Child. The
amount of the dimony has to be determined according to the child's needs and the
parent’s capacity, without being limited between a minimum and a maximum, as goes
the current wording of Article 85 of the FC.

Currently, the Family Code is setting up a specid regime of property digpostion
of persons underage, including the voidance of any free-of-chage or remedid



transactions for third paty’s debt (Articde 73 FC), but these provisons do not
correspond to the changed economic and socid Stuation. At leadt, this generd provison
has to be amended by specific rules, broadening the lega capacity of underage persons
in the area of property relaions — for instance, those, related to the possesson of a
business.

In this context, the issue arises of the improvement of the inditute of
guardianship and custody. It has to be consdered whether this is the best lega solution,
and whether a return to a dudigtic treetment — by the FC for the children, and by civil
law for the digrant — would not be more appropriate. Reflections in this reference are
motivated by the CPA.

This Act aso makes us face the issue, as to which is the law to stle children's
rights within the family. Currently, there is a ggp and a trandfer of Family Law in the
CPA, whereby, the rights and the obligations of the parents “loose track” in the
trestment of various adminidrative matters related to the functions of the child
protection authorities.

10. An ovedl solution to the problem of origin as from the birth of the child is
the egtablishment of a presumption of fatherhood in cohabitation de facto. Although
quite delicate, such a legd solution would introduce clarity and definiteness in a child's
gtuation. All cases of cohabitation de facto will be covered, including a void marriage.
There are sufficient congderations and legd arguments.

The applicability of the remaining tools of family law for establishing the origin
from the father shal not be an argument for establishing the presumption if we mean to
protect the best interest of the child.

Smilaly to the presumption for a mariage of the mother (Article 32 FC), this
one, too, based on the cohabitation de facto, has to be refutable. The refutation of the
presumption will depend on the person being designated by it as the father. The shift of
the burden of proof shdl rdieve the edtablishment of fatherhood, as the plantiff will
edtablish only the cohabitation, which, in the case of cohabitation de facto is the case by
definition. In the debate regarding fatherhood, the objection of exeptio plurium
concubentio may be included, unlike the case of refuting the presumption of fatherhood
by the mother’s husband. This is because in the cohabitation de facto, the presumption
shdl be based on a factud and not a legd rdation. This, however, dlows for the
presumption to have a stronger dfect: the pergpective of it as being refuted only for the
casess of sufficient probability thet the father of the child is another specific mae, with



whom the mother had rdations. This Stuation is going to be based on the redities of
life, without the need for a formdly concluded marriage. Two agpproaches can be
goplied for stling the argument.

Frdly, contesting by the presumed father through a judiciary procedure by filing
a negative edablishment cdam, smilaly to the Stuaion currently effective for the
mother’ s husband (Article 33, paral FC).

Or, secondly, an extra-judiciary contest, a unilaterd free statement in writing to
the authorised civil gtatus officer, carried out within a short preclusve term. In this case,
in order to preserve the civil status acquired by the child, the mother will have to file a
positive establishment daim within a preclusive term aso st forth by the law.

The initigtive of judiciary contesting shdl be provided to the presumed father,
because the low owes specid protection to children.

11. Ancother agpproach for settling the numerous matters rased by the
cohabitation de facto, is the formulation in the FC of a generd provison: “Factud
cohabitation will bear legd implications in the gdtudtions st forth by the law”. The
reference legd regulaion will identify the principle with the opportunity for flexible
gpplication. Then the credtion of a presumption of fatherhood will be one of the cases
et forth by the law.

All this does not mean the inditutiondisation of factud cohabitation, not its
trandormation into another type of “marimony” or a “mini-marriage’. This is only a
recognition of socid redity, in reference to which the law has to date its clear pogtions.
Positive solutions to this Stuation are available in the legidations of European dates.

12. The resolution by the law of the most acute problem within cohabitation de
facto — the origin of the children will have a pogtive impact for the life in the family
community and will bring forth aradical change in family law.

Procedural Rights

13. An issue of future legidation shdl be the better procedurd provison for the
rights of the child. Great expectations are being associated in this respect with the new
Civil Procedurd Code underway. It is necessary to provide a three-instance procedure,

any time a child is a paty to the case, for ingance in adoption, support, etc. The
provison of Artice 15 of the CPA for paticipatiion in judicdary and adminidrative
proceedings aso has to be given a new treatment, guaranteeing in a greater extent the
interest of children.



